ae 


Dennis Kelly, and 
Mary his Wife, 


28. Now. 
1663. 
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Richard Lord Belle. 
T: 27A John late Lord Bellew being ſeiz'd of an Eſtate of about 


The CASE of the ArpEI 


Annum, Marty'd Mary late Lady Bellew, an Heireſs of 

e, g "per pit elk 8 5 had alſo a conſiderable Perſo- 
nal Eſtate, and before Marriage Covenanted with the ſaid Mary,, 
and others her Truſt ees, That he would within the ſpace of one 


5 id Articles, ſettle his ſaid Eſtate on him- 
| | the Date of the ſaid Articles, ſettle his ſai Eſtate 
| rb Lie Nena of part to the value of 800 J. per Annum, in 


14 Mos wh all to the Sons of the ſaid 
Jointu the ſaid Mary, with Remainder of all to the Sor 
— ſuch Dna 405 either by way of general 1 Bets 5 
of Limitation or Remainder, to the firſt and other Sons of the ſaid Mar- 


riage, and the reſpective Heirs- Male of their Bodies, as the ſaid Truſtees, 


Z 14 Feb. 


1667. 


y Ber u'd requi Tha! he ſaid 
| ermingham,ſhou'd require. That he would charge the ſ. id 
5 (abe einer Lad excepted) with Portions for 5 — 
of the ſaid Marriage; if but one 2000 J. and 40 L. per 2 f wo 8 _ 
if more than one, 1000 l. apiece, with 20 J. per Ann. N = oy A - 
power to charge the ſaid Eſtate, (except, as before,) with his e s, he 
* ce fall Lord Bellew having Iſſue by his ſaid Wife, Walter 
late Lord Bellew, by Deed duly Executed, reciting, Tov the 3 
in Execution of the ſaid Marriage Articles, and ro the _—_ * pars 
4 that his ſaid Eſtate ſhow'd remain to the Iſſue- Male of his Bo 5 on the 
2 of the faia Mary, ſubject only to the Debts of him the 95 _ a 
3 Portions therein mention d, did convey all his ſaid Eſta 


Li ith 5 purſuant to the 
imſelf for Life, with Remainder of part, pur 
+ 90 ps ſaid Wife for her Jointure, Remainder to the faid 


| in id Walter in Tail-Male; 
ife, Remainder to the Sons of the faid | lale, 
« «1 ries . Son which he ſhould beget on the Body of his 


ſaid Wife in Tail-Male, with ſeveral Remainders over-charg'd with Por- 


ti 7 as per Articles to be rais'd when payable, out 
of th - ro of 4 fil Blas with a Power to the ſaid W, alter, be 
85 p Neſhon to make Leaſes, not exceeding twenty one N on * 
1 and to charge the Eſtate with a Jointure for his 5 7 _ tom 
rw i his Daughters, in manner ;exactly as Lord Jo -4 7 
h n Daughters, with Power to the ſaid Lord John, in 3 g _ 
I le b 481 the Body of the ſaid Mar), to leſſen the 15 wy n 
3 for his Daughters: with Power alſo to ſaid Lord John, to ſettle 


3 Jointure ou a ſecond Wife, and Portions on Children by a ſecond Ven- 


ture. Then follows this Proviſoe. 


it ſhall be lawful for the ſaid Lord Jh Belem, to 
] That it ſhall be lawful for the ſaid Lord 7: Lew, to 
eee Charge his ſaid Eſtate (except the ſaid Jointure 


Lands) with his Debts, or otherwiſe, as he ſhou'd think fit. 


lem, on the In- 

ORE. | d John Bellew, and ſaid Walter Bellew, on i 
. eee Gl W 475 with Frances Om W. e, 2 ae - 

; i rriage, and a Portion of 6000 J. 3ooo!. 

w =; Halls alot lars King JAM Fa 15 55 ie wy er | 
r Wi Venutwori atner O „ 

. 2900 het Hi erg fe Sn the Intereſt thereof, remains _ 
mo did ede with the ſaid Sir William, to ſettle a er, reg — 
unpaid, 7 5 ſaid Frances; and the ſaid Lord John OR 55 

on l in the ſaid Settlement of 1667, of charging h 

al 


0 = . - * e 
1 rwiſe, as he ſhou'd think fit, did, in virtu 
Eſtate with his Debts, or otherwiſe, as h 8 ws” 


bim che fad Lord John, fin 
Portions for the Daughters of the ſaid Halter ; if but one, 4000 J. if more 
than one, 60co/7. among them all. 


7 08. 
1686, 


V 
of the ſaid Power, charge the ſaid Eſtate, and other Lands purchaſed bs 
fince perſecting the faid Deed A with 


Said Lord Jahn did by Deed of 1686, convey the ſaid purchaſed 
Premiſſes, being ſeveral ſmall Parcels intermix'd to the Bu 1 
of the value of 801. per Aus. to the wie of himſelf for Life, Remainder 
to the ſaid Walter tor Lafe, Remainder to the Sans of the faid Halter 


in Tail-Male, Reverſion to his own right Heirs. 


1 1691, the fad Lord Job» died, Outlaw'd of High-Treaſon, having 


Ifue che faid I Aer, and preſent Lord Belem, and Margaret late Couateis | 


of Hefi-Meath. 


In 1694 the ſaid Walter died, leaving Iſuc two Daughters by the ſaid 


Frances Arabella, Viz. Alary and Frames Belem. 


II 1695, the preſent Locd Bellew marry d the Counteſs of Newburgh, 
with whom he had a Fortune of » 3000 J. 2 great part whereof was laid 


out ia Reverking the Outlawry of the ſaid Lord Joby. 


In 1702, the ſaid Mary marry'd Mr. Kei, and ſoon after the and her 
ſaid Husbaad exhibited 1 Bll 10 the High Court re, in rel a, 
againſt rhe preſent Lord Belem, praying a Decree for 3000 J. with Iute- 
reit ſince the time of their Marriage, at the rate of 10 fl. per and 


Cent. 


to be let into perception of the Profits of the Lands ſubjeft to rhe ſaid 


- 


Portions, till payment. = 
The Lord Bellen, in his Anſwer, infifted on the ſaid Marriage-Articles 


of 1663, and the ſaid Decd of 1667; and that the faid Power therein con- 


port the Plaintiff's deman 


rained, of charging the ſaid Eſtate with the ſaid Lord John's Debts, or 
otherws/e as be jſbow's think fir, being larger than the Power expreſſed 
in the {aid Articles of itz wes void, and that the fame cou'd not ſup- 

s, and the: rather, becauſe Lord Walter had 
an expreſs Power by the Deed of 1667, to charge the Eſtate with 10007. 
apicce for his Daughters Portions ; and that the faid Power of charging 
it with the Lord Jobr's Debts, or otherwiſe as he ſhowd think fit, was 


deſtructive to the Settlement, becauſe Lord John might, by means 


thereof, charge the Eſtate to the full yalue, and fo diſappoint the very In- 
tent of the ſaid Marriage Articles, by which the ſaid Settlement ſhou'd 
be guided: That he was a Purchater by his Mothers Fortune, within the 


trus Intent of the ſaid Articles of 1663, and on a more valuable Conſi- 


dera tion than the Plaintiffs: That he was willing to pay the Plaintiffs as 
much as the ſaid Lord II Aer their Father had Power to limit, being 10000. 
and no more. That if the Plaintiffs were Purchaſers, they were ſo with 
Notice of the faid Articles of 1663, the ſame being recited in the faid 
Decd of 1667, which is recited in the Deed of 1686, whereby the faid 

Lord Jobs charges the faid Eſtate with the Plaintiffs ſaid Portion. That 
the Intereſt of the 1aid Gooo J. at 10. per Cent. with the ſointures limit- 


Ed to the faid Flory and ſaid Frances Arabela, being 800 J per Aus. each, 


exceed the yearly value of the ſaid Eſtate by 300 , per Ann. which ſhews 
the exborbitant Uſe the ſaid Lord Johr made of the ſaid Power, fo un- 
warrantably inſerted in the Deed of 1667. | N | 
The ſaid Mr. Tech and his Wie pending the ſaid Suit, brought an EjQ- 
ment for recovering the ſaid intermix'd Lands, as Heir at Law to the ſaid 


Lord Jobs. 


The preſent Lord Bellen pteferr'd a crofs Bill, ſetting forth that the ſaid 
intermix'd lands were ſubject to the Plantiffs Portion by the Deed of 1686. 
Thar the fame were foriexed by the Aitzinder of the ſaid Lord Jobs, the 
reverſal of which Attainder coit the preſent Lord Belem Sooo!. That it 
never was the intention of ſaid Lord John, that the ſaid intermm'd 
Lands ſhould Deſcend to the Plaintitis; that the ſaid Lord Jobs dyed out- 


haw'd, and was then under a diſability to make any Settlement to prevent 


the Deſcent of the ſaid Lands to the Plaintids, and pray'd that the ſaid inter- 
C mix 


Miz Lands flight be brought in aid of whatever Portion the Cpurt ſhould 
| Decree, and pray'd an Injunction to ſtop Proceedings on faid Ejectment. 
The Cauſe coming to à hearing on the Original, as Well as eroſs- Cauſe, 
the Plaintiffs inſiſted that the ſaid produced Articles of 1653. being a Coun- 
terpart ſign d only by the ſaid Mary Bermingbum, Wife of the faid John Lord 
Bellem, was not ſufficiently prov'd ; wheretipon the Lord Chancellor di- 
rected the validity thereof to be tried at Law on this Iſſue, 5s. Whether 
Lord John Bellew did, before his Marriage with the faid Mary, perfect Ar- 
ticles in the very Words of the Articles produc'd by the then Defendant 
Lord Bellew? tho' Lord Bellew's Council did then oppoſe a Tryal on the 
ſaid Iſſue on account of its being too narrow, as in Fact it happen'd to be; 

for proof being given to che Jury by a Gentleman who was of Council in 
the Cauſe with the Plaintiffs, and Who, in the Year 1693, on a ſpecial Oc- 
caſion had peruſed the other part of the Articles perfe&ted by the faid Lord - 
John, and compar'd the ſame with the ſaid counter-part produe d on the 
heafing by preſent Lord Belew, that the words (who is to enjoy her bun 
Eftute for her ſeparate Maintenanbe) cofitained in the fuld produced Couns 
ter. part, but no way material td_the Point in Diſpute, what were not 
eentained in the {aid Articles 1 by the ſaid Lord Jo. The Jury 
was under a neceſſity ef fin ing that the Taid Lord John did not pelſent 
Articles in the very Words of the ſaid Cd unter̃- Parr. 
| This ſpecial Iſſue was much fabour'd for on the Plaintiffs part, they 
knowing, as it may be preſumed, that on their Rid Conmcils Evidence, Which 
© 


he would thereof give to the Jury, the Iſſue, às it was worded, inſt 


found for them; which unfairnefs was To much the . for that the 
Plaiatiffs did not examin the faid Witneſs in the Cauſe, notwithſtanding 
rhey examin ſeveral other Witnelſes, .. Rays 

The Verdict being Certify'd into Chaneery , the Lord Belw yd the 
aforeſaid Artifice in procuting the ſaid Iſſie before the Court and 1 BR 
the nafrownels thereof, and that the ſame Evidence WHereon the id Fre 
diet was fond againſt him, would upon à proper Iffue be full Evidence for 
him upon Affidavits thereof, prefs'd the Court for a hew Tryal, on à Hofe 
proper Iſſue, vis. Whethir or no Lord Jofig did perfect ally, 4 whit 
Articles on his Intermarriage with the ſaid Mary Bermingfiam;? Which be: 
ing refus'd by the Court, and the Cauſe coming to à heating of the mer: 
rits, Lord Chancellor Decteed 30000. with Intereſt at five Pouhds fey Cent. 
to the Plaintiffs from the day of their Marriage, till Paychent; and all the 
Eſtate ſubje& thereto, except 400/7. Fa Anh. allowed Lofd Hellen 

for his Maintenance, and 1507: per Ann. for the Maintenance of the fai 
Frances to be ſequeſted, with Injunction to ſtoÞ Proceedings on the [ai 
Ejectment till the Portion paid. „%%% % — B 1 

I ue ſaid Mr. Kelly and his Wife do Appeal from the ſaid Heeres, and for 


1 Cauſe complain. = . 1 5 8 0 85 
1/t. That by the ſaid Decree, they are to be paid: their pöftion by per- 


,, vv 
Anſw. The Appellants by their Bill only pray to be let into perception of 
Profits of the Eſtate lyable to their Portion, and ſo far the Decree agrees 
with their own Bill. . | 
2aly. That 4001. per Ann. out of the Lands, lyable to their Portion, is 
Decreed to the ſaid Lord Bellem for his Maintenance. i 9 85 
 Aaſw. Lord Chaneellor, according to the conſtant Rules of Equity uſed in 
Ireland, allows a Maintenance to the Owners of Eſtates lyable to Portions, 
when thereby the Portion is in no dattger, as it is not in this Caſe; and 
400 l. per Annum cantiot be judged too large a Maintenance for Lord 
Bellen and lis Family, eofiſidering that all the reſidue of the ſaid Eſtate be- 
ing 1700 J. per Ann. is divided amog tlie Widow and the ſaid two Daugh- 
ters of the faid Lord Malter, and il} tHis in Conſideration only of 5000/. 
Portion, the other 1008 J. with all the Intereſt thereof, remaining till in 
the Family of the ſaid Sir William Nentmorth, and no part of the faid 50001. 
came to tlie advantage of preſefit Lord Bel/ew, or his Family. 


= 
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Ceſſity of Morgaging the ſaid E 


5 5 4 25 5 
It is confeſs'd that the ſaid Eſtate, of the ſaid Mary Bermingham the Mo- 
ther of the ſaid Lord Bel/ew, is come to the ſaid Lord Bellew, by virtue of the 
Settlement by her thereof made, but that the ſaid Lord Bellem was under a ne- 

ſtate to almoſt the full value thereof for raiſing 
Mony for the Reverſing of the ſaid Lord John's Outlawry, and for the pay- 
ment of 2000/7. to the late Counteſs of Weſtmeath, ſole Daughter of the ſaid 

Lord John, the ſame being the Portion limited to her, by the Deed of 1667. ſo 
that the ſaid Lord Bellem, has no preſent benefit by the faid Eftate; and 


tho? it has been given out by the Appellants, that the ſaid Lord Bellew has 


receiv'd 50007. of the Debts due to the ſaid Lord John the Appellant, the 


Lord Bellew doth affirm the ſame to be untrue. | 


That the Appellants are by Injunction ſtop'd to proceed on the ſaid Ejectment. 
That the Lands for which ſaid Ejectment was brought, are by the Deed 
of 1686. made lyable to the ſaid Portion, and therefore the Injunction 


b 


well grounded. | 


That Lord Chancellor did not Decree theAppellant abort 300. which pre- 


ſent Ld. Bellem receiv'd out of the lands for which ſaid Eje&ment was brought. 


The Appellants made no mention of ſaid Lands, or of the Profits 


thereout receiy'd by Lord Bellem in their Bill; and tho? the Lord Bel lem 
did mention the ſame in his Croſs Bill, yet the Appellants could not recover 


any thing on the Lord Bellen's Bill, and Lord Chancellor made the ſaid 
3ool. part of the Conſideration for decreeing the Appellants any Intereſt at all. 
That Lord Chancellor Decreed Intereſt at 5. per Cent. only and but 20/. Coſts. 


Intereſt and Coſts are intirely in the diſcretion of Lord Chancellor, eſpeci- 


ally in this Caſe, where no Intereſt is appointed to be paid the Plaintiff by 


the ſaid Deed of 1686. 5 „ e 
Lord Bellew hath alſo Appealed from the ſaid Decree, and for Cauſe complains. 
That Lord Chancellor Decreed 3000 J. with Intereſt to the Plaintiffs, 
whereas it appears on the Face of the Deed of 1667. that they ought not to 


* 


= 


have been Decreed more than 1000/. | 
Becauſe Lord Chancellor, by denying a Tryal on a proper Iſſue for the 
validity of the ſaid produced Counterpart of the faid Articles of 1663. did 
Decree upon a Fact that was not fully laid before him, whereby the Appel- 
lant the Lord Bellew was depriv'd of the benefit of a material part of his De- 


fence againſt the ſaid Mr. Kellys demands; for it appears, that upon a pro- 


per Iſſue, a Verdict muſt have been found for him, on the very proof that was 


given againſt him; and if the Iſſue had been found for him, the ſaid Mr. Kelly 


and his Wife could not have recover'd, as is conceivd, any more than 1000 J. 
Wherefore the ſaid Lord Bellem humbly hopes that this moſt Honorable 


Houſe will Reverſe the ſaid Decree, and Order a new Tryal for the validity 


of the ſaid Articles, upon ſuch an Iſſue as is above mentioned, or as this moſt 
Honorable Houſe in their great Wiſdom, ſhall think fir and proper; or give 


him ſuch Relief in the Premiſes, as to the ſaid moſt Honourable Houſe ſhall 


ſeem moſt juſt and Equitable. 
tn N T HO. POWTS. 
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